
  UNITED STATES DISTRICT COURT MIDDLE DISTRICT OF FLORIDA FORT MYERS DIVISION  SECURITIES AND EXCHANGE COMMISSION,  Plaintiff,  vs.  FOUNDING PARTNERS CAPITAL MANAGEMENT, and WILLIAM L. GUNLICKS,  Defendants,  FOUNDING PARTNERS STABLE-VALUE FUND, LP, FOUNDING PARTNERS STABLE-VALUE FUND II, LP, FOUNDING PARTNERS GLOBAL FUND, LTD., and FOUNDING PARTNERS HYBRID-VALUE FUND, LP,  Relief Defendants.         CASE NO.: 2:09-CV-229-FTM-29SPC  MOTION BY CVP FOR RECOGNITION OF ASSIGNMENT OF CLAIMS  Non-party CVP SPV LLC Series 1, a Delaware Series LLC (collectively in respect of its Series, “CVP”) hereby moves this Court to recognize the assignment to CVP of certain claims in this matter, and states as follows: 1. On May 20, 2009, Daniel S. Newman, Esq. was appointed by this Court as the Receiver of Founding Partners Capital Management Company, Founding Partners Stable-Value Fund, L.P., Founding Partners Stable-Value Fund II, L.P., Founding Partners Global Fund, Ltd., and Founding Partners Hybrid-Value Fund, L.P. (collectively, the “Receivership Estate”). 2. On July 3, 2014, after a hearing, the Court issued an Opinion and Order approving Case 2:09-cv-00229-JES-CM   Document 505   Filed 09/11/20   Page 1 of 6 PageID 10669



  Claims against the Receivership Entities in certain amounts, as shown on “Revised Schedule A”, filed as Docket No. 417-5 in this matter. (Dkt. 430 at p. 31.) The Court also approved an interim distribution of Founding Partners Designee LLC (“FP Designee”) membership interests according to the percentages in Revised Schedule B, filed as Docket No. 417-6. 3. Revised Schedule A contained the following Note with respect to Claim Nos. 213 and 214: “The Receiver has received written and signed documentation indicating that claimants 213 and 214 have sold their interests to CVP. Accordingly, the receiver recommends that any distribution associated with these claims be distributed to CVP.” In its Opinion and Order, the Court adopted this recommendation. (Dkt. 430 at p. 19.) 4. Subsequent to the creation of Revised Schedule A and the Court’s Opinion and Order, CVP purchased certain other Claims from the holders of those Claims. Specifically, the prior holders of Claims 9, 11, 21, 50, 87, 88, 98, 118, 126, 213, and 214 assigned all their rights and interests in the those Claims to CVP for good and valuable consideration. 5. On October 28, 2015, CVP moved by unopposed motion for recognition and assignment of those claims 9, 11, 21, 50, 87, 88, 98, 118, 126, 213, and 214 (the “First Assignment Motion”). (Dkt. No. 465). In the First Assignment Motion, CVP explicitly noted that it may later submit additional purchased Claims to the Court for recognition, and that, for the avoidance of doubt, nothing in that motion should “preclude or limit CVP’s ability to submit a subsequent motion seeking recognition of the assignments of additional Claims.” Id. at para. 8. 6. By Order dated November 5, 2015 the Court granted CVP’s motion and recognized that those claims against the Receivership Estate as listed on Revised Schedule A were assigned to CVP (the “Assignment Order”). (Dkt. No. 466) 7. CVP purchased certain other additional Claims separate from those included in Case 2:09-cv-00229-JES-CM   Document 505   Filed 09/11/20   Page 2 of 6 PageID 10670



  the Assignment Order from the holders of those Claims. Specifically, the prior holders of Claims 14, 19, 106, 114, 143, and 148  (the “Purchased Claims”) have assigned all their rights and interests in the Purchased Claims to CVP for good and valuable consideration. 8. In support of this Motion, CVP has submitted an affidavit from CVP as Exhibit A, as well as true and correct copies of the Purchase and Sale Agreements associated with the Purchased Claims as Exhibits A1-A6.1 9. Prior to filing this Motion, CVP sought guidance from the Receiver to confirm his recognition of CVP’s interest in the Purchased Claims. The Receiver indicated that the Receiver would only recognize the claims assigned in the Assignment Order, and that CVP should file this Motion seeking Court recognition of its purchase of the Purchased Claims, for the avoidance of any doubt and in the interest of full transparency. CVP has provided the Receiver with an indemnity for the Assignments of the Purchased Claims, which is attached hereto as Exhibit B. 10. Prior to filing this Motion, CVP provided a copy of the Motion to each Assignor, and gave notice of the opportunity to object to the Motion. CVP has received no objection from any Assignor. 11. Accordingly, CVP requests at this time that the Court formally recognize the assignment to CVP of Claims 14, 19, 106, 114, 143, and 148. CVP may submit additional purchased Claims to the Court for recognition in due course. For the avoidance of doubt, nothing  1 The percentages recited in Exhibit A are intended to correspond with the Allowed Amount of such Purchased Claim divided by the total Allowed Amount of all Claims, as more fully described in the Court’s Opinion and Order of July 3, 2014 [Dkt. 430] and as reflected in Revised Schedule B [Dkt. 417-6]. For the avoidance of doubt, CVP acknowledges that technically only the interim distribution of FP Designee membership interests has been approved for this percentage of recovery. Accordingly, it is possible that each assigned Purchased Claim’s approved percentage of recovery in future distributions may be calculated differently. The Assignments, this Motion, and the Receiver’s agreed lack of opposition to this Motion is without prejudice to, and shall not be construed to restrict or affect in any way how the Receiver may allocate the percentages of recovery in any future approved distributions.  Case 2:09-cv-00229-JES-CM   Document 505   Filed 09/11/20   Page 3 of 6 PageID 10671



  in this Motion shall preclude or limit CVP’s ability to submit a subsequent motion seeking recognition of the assignments of additional Claims. 12. CVP has conferred with the Receiver prior to filing this Motion and the Receiver does not oppose the relief sought. WHEREFORE, for all these reasons, CVP respectfully requests that the Court enter an Order: A. Finding that, subject to the terms and conditions of the Purchased and Sale Agreements (Exs. A1-A7) which have been filed with this Motion, all right, title, and interest of each Assignor reflected therein, with respect to Claims 14, 19, 106, 114, 143, and 148 against the Receivership Estate in this matter, has been assigned to CVP; B. Recognizing the assignment to CVP of Claims 14, 19, 106, 114, 143, and 148, as shown on “Revised Schedule A”, filed as Docket No. 417-5 in this matter; provided, however, that notwithstanding anything in the Assignments to the contrary, CVP shall have no greater rights in the Receivership Estate than each Assignor had, and the Court’s Orders shall be controlling with respect to the approved percentage of any recovery in any future distributions; C. Recognizing the Indemnity attached as Exhibit B to this Motion; D. Authorizing and directing the Receiver to recognize and treat CVP as the owner of the Purchased Claims for all purposes, to reflect CVP’s ownership of the Purchased Claims in its books and records accordingly, to record CVP as the Claimant and communicate solely with CVP regarding the Purchased Claims, and to make any distributions associated with the Purchased Claims directly to CVP, subject to further orders of this Court; E. Providing that the Receiver shall have no liability with respect to these transactions and no duty of any kind to any of the original claimants to Claims 14, 19, 106, 114, Case 2:09-cv-00229-JES-CM   Document 505   Filed 09/11/20   Page 4 of 6 PageID 10672



143, and 148; and 

F. Granting such other and fm1her relief as the Com1 deems appropriate under the

circumstances. 

3.QJW CERTIFICATION

Pursuant to Local Rule 3.0l(g), the undersigned hereby ce11ifies that Counsel for CVP 

SPV LLC discussed this Motion with cotmsel for the Receiver and states that the Receiver does 

not oppose the relief sought in this Motion. 

Dated: 

Respectfully submitted, 

Isl Paul Messina Jr. 

Paul Messina Jr., Esq. 

Florida Bar No. 84490 
BLANK ROME LLP 
Fifth Third Center 
201 East Kennedy Boulevard, Suite 520 
Tampa, FL 33602 
Tel.: 813.255.2300 
Fax: 813.830.7444 

Counsel for CVP SPV LLC 

September 11, 2020
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CERTIFICATE OF SERVICE
/s/ Paul Messina Jr.
Paul Messina Jr., Esq.

 I HEREBY CERTIFY that on September 11, 2020, a copy of the foregoing MOTION was

 served to: all CM/ECF registered recipients by electronic mail
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Exhibit A-1 
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